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APPEAL from an order of the circuit court for Miwkee County:
LAURENCE C. GRAM, JR., JudgéAffirmed

Before Wedemeyer, P.J., Sullivan and Schudson, JJ.

SULLIVAN, J. Patricia Jocz appeals from a triaudt order affirming a
Labor and Industry Review Commission (the Commigsiorder that dismissed her
employment discrimination complaint against ther&adieart School of Theology, a
Roman Catholic seminary, based on lack of subjettemjurisdiction. Jocz alleged in
her complaint that the seminary violated the Wisgorair Employment Act (WFEA),
§111.31, $ATS,, et seq. when it did not renew her employment contractgatlly
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because of her sex and her opposition to discrimipgractices. The administrative
law judge concluded that the Department of Indudtapor, and Human Relations (the
Department) lacked subject matter jurisdiction ¢giew the discrimination complaint
because such review would violate the Free Exeftigese of the First Amendment to
the United States Constitutioand the Freedom of Worship Clause of Article Gt®a

18 of the Wisconsin Constitutidn.The Commission affirmed the administrative law
judge's conclusion, as did the trial court.

On appeal to this court pursuant to Chapter 2247, Jocz essentially
presents the following issues for review: (1) leetthe Free Exercise Clause of the
First Amendment to the United States Constitutiothe Freedom of Worship Clause of
Article I, Section 18 of the Wisconsin Constitutidaprives the Department of subject
matter jurisdiction to review and investigate emgptent discrimination complaints
filed by employees of religious associations sushttze Sacred Heart School of
Theology; and (2) whether the Commission erred wheoncluded that Jocz's position
as Director of Field Placement at the seminary wanisterial,” thereby invoking the
seminary's constitutional Free Exercise protection.
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We hold that neither the Free Exercise Clausehef Wnited States
Constitution, nor the Freedom of Worship Clausetladd Wisconsin Constitution,
categorically deprives the Department of subjecttengurisdiction to review and
investigate whether evidence supports a WFEA empdoy discrimination complaint
filed against a religious association. If the esgplent position at issue, however, is
inherently “ministerial” or “ecclesiastical,” theelrgious protection embodied in the
federal and state constitutions precludes the stateits agencies from enforcing the
mandates of the WFEA against the religious assoniat-urther, we conclude that the
Commission did not err in determining that Joczisitipn as Director of Field
Placement was “ministerial.” Accordingly, becaudbke position is “ministerial,” the
State is precluded from enforcing the WFEA's sekrtihination prohibition against the
seminary; thus, the Commission properly dismissed's complaint.

|. BACKGROUND

The Commission adopted the following findings dlctf that the
administrative law judge made after a three-dayihgeon the Department's subject
matter jurisdiction. The Sacred Heart School oédlbgy first employed Jocz in 1971
as a part-time teacher of “catechetics,” the maitugy of religious teaching. She

(..continued)
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gradually became more involved in arranging andesuging seminary students in
“field placements,” that is, “pastoral” positions @arishes, hospitals, and jails. In
January 1973, the seminary appointed Jocz to thieigroof “Pastoral Field Education
Personnel,” and from September 1973 to August 18i7d held the position of
“Placement Supervisor” for the seminary's religiedsication program.

After the Vatican Council Il, the Roman Catholic Churchiéssnorms to
increase the Church's emphasis on “pastoral” foomabf priests. In 1974, the
seminary created the Department of Field Educdtioimcrease seminary students'
“pastoral” development outside of the classroomhe Beminary selected Jocz “to
organize, develop, and lead” the new departmerttz's original title was “Coordinator
of Field Education,” but the seminary formally ched it to “Director of Field
Education” in 1978. Jocz and the seminary signeskrées of written employment
agreements, “including an umbrella agreement for8i®1, and one for 1981-86
explicitly requiring a separate contract for eaelarysetting forth specific terms.” The
parties further “entered into separate agreementsgich academic year from 1974-75
through 1977-78 and 1979-80 through 1984-85.”

In 1981, the United States National ConferenceCatholic Bishops
promulgatedThe Program for Priestly Formatiora set of guidelines approved by the
Sacred Congregation for Catholic Education, whidvegned all Roman Catholic
seminaries in the United StafesSee generalljNATIONAL CONFERENCE OFCATHOLIC
BisHOPS THE PROGRAM OF PRIESTLY FORMATION (3d ed. 1982). The Program as
summarized by the administrative law judge, sethfahe following provisions
governing the Director of Field Education—a posittbat had to be filled by a member
of the Roman Catholic faith:

“The field education program should be entrusted thirector who has
full faculty status. The director will have the respbility
of developing the program and evaluating the peréorce
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of the seminarians and should be professionaligedafor

this work. The training should be particularlytivo areas:
first, in theology, so that field education may ddruly
theological discipline; second, in supervisory teghes,”

a learnable skill, as demonstrated in various gei@s.
Other disciplines may be added, “such as religious
sociology, psychology, counseling, and group dyearhi

“Above all, the director of field education mustveahad personal
pastoral experience. This role in the overall samyi
program is crucial and the director will have aquei
opportunity, not ordinarily shared by others on the
academic faculty, to teach and judge the semimnaiiam@m
special forum.”

“Any apostolic program under a trained supervisoll e far more
educationally fruitful than one directed by an airted
faculty member. Until such a trained supervisor is
prepared, however, interim personnel can directbik
so that the implementation of the program is not
postponed.”

(Administrative Law Judge Findings of Fact (quotifige PROGRAM, supraat 58-59;
citations omitted)).

In June 1981, Pope John Paul Il mandated a pagiaition of all Roman
Catholic seminaries in the United States. On Falpri3-17, 1984, the papal visitation
team, including the Pope's personal representatisiged the Sacred Heart seminary.
The visitation team then finalized a report on the semimacluding a discussion on the
Department of Field Education, and transmitted ithe Holy See in 1985.Séesupra
note 4 discussing “Holy See.”). In 1986, as péitoresponse to the papal visitation
team's report on the United States seminariedthe See promulgated administrative
polices concerning Roman Catholic institutions sashthe seminary. One of these
policies provided that: “Directors of Field Educati at such seminaries should be
experienced priests, to enhance the quality oFtblel Education program's supervision
and theological reflection concerning (1) the relahip between the pastoral situation
and the priesthood, and (2) the specific priestiyticbutions to be made in the pastoral
situation.” (Quotation from Administrative Law Juglfindings.)

8/8
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Prior to the beginning of the 1985-86 school y#ae, seminary's then-
rector, the Rev. Thomas J. Garvey, decided it wédthe best interests” of the seminary
not to offer Jocz a contract for the Director aél&fiEducation position for the 1985-86
school year. According to the administrative lawdge: “The reason or reasons
underlying this decision [we]re the subject of arphfactual dispute not at issue in this
phase of the proceeding.” Jocz declined an adgsocimector position, and her
employment with the seminary terminated after ®&4185 school year.

On January 18, 1985, Jocz filed a complaint with Equal Rights
Division of the Wisconsin Department of Industrgdor, and Human Relations. The
complaint alleged that when the seminary failedetoew her employment contract, it
discriminated against her because of her sex andopgosition to discriminatory
practices (retaliation). Consequently, she allégatithese actions violated the WFEA.

After a lengthy independent investigation by theited States Equal
Employment Commission, the Equal Rights Divisiondimted its own investigation
and on November 28, 1989, issued an initial detetian that there was probable cause
that the seminary impermissibly discriminated ag@aidocz. A hearing before an
administrative law judge was set, but the seminatgr moved to bifurcate the
proceedings so that in the initial phase of theihgdahe administrative law judge could
rule solely on the issue of whether the federal atade constitutions deprived the
Department of subject matter jurisdiction over t@mplaint. After a three-day
evidentiary hearing in May 1990, the administratiaes judge issued an exhaustive
memorandum decision, concluding that, because gmmgliot as the Director of Field
Education was “beyond a reasonable doubt a mattethofch administration and
ecclesiastical cognizance,” the Equal Rights Diwisi‘lack[ed] subject matter
jurisdiction over” the case due to the First andirkeenth Amendments to the United
States Constitution and Article |, Section 18 @& Wisconsin Constitution.

Jocz filed a timely petition for review with theahor and Industry
Review Commission. The Commission affirmed andpéetb the administrative law
judge's decision and conclusions. Jocz then qeditl for review of the Commission's
decision with the trial court, which affirmed th®m@mission's decision on October 5,
1993.

Il. STANDARD OF REVIEW

858
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Jocz appeals the trial court's order pursuant 287858, $ATS.? In
reviewing a trial court's ruling on an adminiswatidecision, however, we review the
agency's decision, not the trial court's reasoniBgrakat v. DHSS,191 Wis.2d 770,
778, 530 N.W.2d 392, 395 (Ct. App. 1995). Nonetbgl we apply the same standard
and scope of review as that which the trial coumpleyed when it reviewed the
agency's decisionld. The subsections of § 227.57A$s., delineate the specific scope
of review we use to resolve each issue; therefoeedigcuss the specific relevant
subsection with each of Jocz's arguments.

1. SUBJECT MATTER JURISDICTION AND
CONSTITUTIONAL PRECLUSION

The first issue Jocz raises is whether the FreeciseeClause of the First
Amendment to the United States Constitution or Fheedom of Worship Clause of
Article I, Section 18 of the Wisconsin Constitutideprives the Department of the
subject matter jurisdiction to review and invedtgalleged violations of the WFEA by
religious associations. At loggerheads are thdeStaluty to enforce the anti-
discrimination laws promulgated by the Wisconsingisature and a religious
association's protection against State interfereamobodied in the state and federal
constitutions.See generallfdruce N. BagniDiscrimination in the Name of the Lord: A
Critical Evaluation of Discrimination by Religiou@rganizations 79 @LUM. L. Rev.
1514 (1979) (discussing tension between anti-aisodtion laws and religious free-
exercise claims).

In the case at bar, the administrative law judgd #he Commission
concluded as a matter of law that the Departmeketh subject matter jurisdiction over
the complaint, and Jocz's complaint was therefaseidsed. This question raises an

issue of law and the scope of our review is set forth by $2&), SATs.” “Ordinarily
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we give deference to an agency's decisions onignssif law because of the agency's
special expertise and experiencddazelton v. State Personnel Comm'thi/8 Wis.2d
776, 785, 505 N.wW.2d 793, 797 (Ct. App. 1993). Wihee decision of the agency,
however, deals with either the scope of the agsmugivers, its competency, or its
subject matter jurisdiction to decide an issue, euiewv isde noveand we will not give
any deference to the agency's decision on that.idsoomis v. Wisconsin Personnel
Comm'n, 179 Wis.2d 25, 30, 505 N.W.2d 462, 464 (Ct. Af23).

1. Legislative Authority Conferred under the WFEA.

Before we reach the constitutional issue raisedhia case, we first
discuss the basic question of whether the Wiscolegjislature conferred upon the
Department the subject matter jurisdiction to reviand investigate employment
discrimination complaints filed against religioussaciations. On this question, our
answer differs from that of the administrative lage, the Commission, and the trial
court, because we conclude that the Departmergutdissubject matter jurisdiction.

Although Article VII, Section 8, of the WisconsiDonstitution grants
circuit courts “plenary jurisdiction over "all maits civil and criminal within this state,”
seeKotecki & Radtke, S.C. v. Johnso92 Wis.2d 429, 438 n.6, 531 N.W.2d 606, 610
n.6 (Ct. App. 1995) (citation omitted), the authprand powers of an administrative
agency are statutorily created and defined solglthe legislature.SeeElroy-Kendall-
Wilton Sch. v. Cooperative Educ. Serv. Agency, Disz (CESA 12)102 Wis.2d 274,
278, 306 N.w.2d 89, 91 (Ct. App. 1981) (stating emilstrative agency “created by the
legislature has only those powers which are expresslyrcedfer which are necessarily
implied from the statutes under which it operatebdlgkoosa-Edwards Paper Co. v.
Public Serv. Comm'n,8 Wis.2d 582, 593, 99 N.w.2d 821, 827 (1959) (taiing
administrative agencies “have no common law powerHurther, if there is any
reasonable doubt as to “the existence of an impleader of an administrative agency,”
it “should be resolved against the exercise of sadmority.” Elroy-Kendall-Wilton
Sch.,102 Wis.2d at 278, 306 N.W.2d at 91 (citation ¢l

(..continued)
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Under the WFEA in effect at the time Jocz filed bemplaint with the
Equal Rights Division, the legislature conferredmiphe Department and its designated
agents or agencies the authority to “administee WFEA, including the power to
“conduct in any part of th[e] state any proceedingaring, investigation or inquiry
necessary to perform its functionsSee§ 111.375(1), BaTs. (1983-84F Further, the
legislature conferred upon the Department the pawefreceive and investigate a
complaint charging discrimination or discriminatggactices ... in a particular case if
the complaint is filed with the department no mtran 300 days after the alleged
discrimination ... occurred.” Section 111.39(H)a8s. (1983-84)
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With these statutes, the legislature clearly aoafeupon the Department
and its designated agents or agencies the authoragminister the WFEA, andyter
alia, the power to receive and investigate all compaiof discrimination or
discriminatory practices as defined within the WEB#&therefore logically follows that
the legislature conferred upon the Department stileatter jurisdiction over all
complaints that are brought under the auspicebeWFEA. Accordingly, we now
analyze whether an employment discrimination compléiled against a religious
association falls within the scope of the WFEA.

Under the WFEA, with certain limited exceptionep“employer ... may
engage in any act of employment discriminationpesisied in [8] 111.322 against any
individual on the basis of age, race, creed, ctlandicap, marital status, sex, national
origin, ancestry, arrest record or conviction rdcoiSection 111.321,13Ts. (1983-84).
Non-profit religious associations are considerethployers” under the WFEASee
§ 111.32(6), $ATS. (1983-84) (defining “employer” as “any ... persamgaging in any
activity, enterprise or business employing at leastindividual”)!® Hence, the statutes
empower the Department to review and investigatepl@&ment discrimination
complaints filed against religious associatioBeeSacred Heart Sch. Bd. v. LIRQ,57
Wis.2d 638, 644, 460 N.W.2d 430, 433 (Ct. App. 39ghio Civil Rights Comm'n v.
Dayton Christian Sch. Inc.,477 U.S. 619, 628 (1986) (declaring that therenas
constitutional violation for “merely investigatinghe circumstances of employment
discharge from religious school). In this caseEleal Rights Division did investigate
Jocz's complaint and concluded that there was plelzause to believe the seminary
discriminated against Jocz.

2. Free Exercise and Freedom of Worship Clauses

(..continued)
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Notwithstanding an agency's legislatively createdthority and
jurisdiction, constitutional religious protectionagn preclude the State and the courts
from enforcing secular mandates on religious omgrmns. Cf. Pritzlaff v. Archdiocese
of Milwaukee,  Wis.2d __,  , 533 N.W.2d 780, 790 (1995) (concluthiaigFirst
Amendment to United States Constitution preverdgestourts from enforcing tort
claims alleging that a Roman Catholic archdiocesgligently hired, retained, and
supervised a priest). Therefore, we must now addiee seminary's argument that the
State is constitutionally precluded from enforcthg anti-discrimination provisions of
the WFEA against the seminary.

Constitutional law concerning the federal andestainstitutions' “religion
clauses” is a Gordian knot of overlapping and intertwinedquent and, as one member
of our supreme court noted recently: “It is getig@cknowledged that this area of First
Amendment law is in flux and the United States 8o Court cases offer very limited
guidance.” Pritzlaff, — Wis.2d at __, 533 N.W.2d at 794 (Abrahamson, J
dissenting).

Nonetheless, “[w]e are bound by the results arefpnétations given the
First Amendment” by the United States Supreme Canen interpreting the federal
Constitution's religion clauses.State ex rel. Warren v. NusbaurB5 Wis.2d 316, 322,
198 N.W.2d 650, 653 (1972). Further, “[w]hile [theords used may differ, both the
federal and state constitutional provisions retptio freedom of religion are intended
and operate to serve the same dual purpose ofjtobithe “establishment' of religion
and protecting the “free exercise' of religiofd’ at 332, 198 N.W.2d at 658. Thus, we
must look to the federal religion-clause casestarpreting Article I, Section 18 of our
state constitution.SeeKing v. Village of Waunakeel85 Wis.2d 25, 55, 517 N.W.2d
671, 684 (1994). But seeid. at 57-60, 517 N.W.2d at 684-86 (Heffernan, C.J.,
dissenting) (arguing that religious protection aded under Article I, Section 18 is
greater than that accorded under the First Amentarehthat Wisconsin courts should
not solely look to cases interpreting the Uniteaté&dt Constitution when interpreting the
religious clauses of the Wisconsin constitutitn).
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“No liberty guaranteed by our constitution is margortant or vital to
our free society than is a religious liberty prégéecby the Free Exercise Clause of the
First Amendment.” State v. Yoder49 Wis.2d 430, 434, 182 N.W.2d 539, 540 (1971),
aff'd, 406 U.S. 205 (1972). Further, the basic freedbihe Free Exercise Clause “is
guaranteed not only to individuals but also to chas in their collective capacities.”
Rayburn v. General Conf. of Seventh-Day Adventistg2 F.2d 1164, 1167 (4th Cir.
1985),cert. denied478 U.S. 1020 (1986). However, “[flree exeraideeligion does
not necessarily mean the right freely to act infaonity with a religion,” Lange v.
Lange, 175 Wis.2d 373, 383, 502 N.W.2d 143, 147 (Ct. Ag®3),cert. denied114 S.
Ct. 1416, 128 L.Ed.2d 86 (1994), and “[tlhe Unitethti€& Supreme Court has
recognized the right of the state to place linoiasi on religious liberty when it is

(..continued)
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essential to accomplish an overriding governmentatest.” Sacred Heart, 157 Wis.2d
at 644, 460 N.W.2d at 433 (citation omittéd).

Only the most compelling governmental interessvaktate interference
with free exercise of religion, and although setadication of discrimination in many
cases is a compelling governmental interest, “in a ditash ©f "highest order' interests,
the interest in protecting the free exercise afi@h embodied in the First Amendment
... prevails over the interest in ending discrirtiora” Young v. Northern Ill. Conf. of
United Methodist Church21 F.3d 184, 185 (7th Cirgert. denied115 S. Ct. 320, 130
L.Ed.2d 281 (1994).

The seminary argues that both the federal FreeclEeeClause and the
state Freedom of Worship Clause prohibit the Depamt and the courts from enforcing
the WFEA's anti-discrimination mandates againsstminary because the “Director of
Field Placement” serves a “ministerial function” the seminary. Implicit in the
seminary's argument is an acknowledgment that eretiire federal, nor state Free
Exercise Clauseategoricallyprevents the Department from enforcing the WFEA's anti-
discrimination laws against religious associatimueh as the seminary. To give
religious employers such a blanket constitutiortalisman” to ward off all secular
enforcement of discrimination laws would dangerpusncroach upon the
Establishment Clause's prohibition against furtigenieligion by providing a benefit
exclusively to a religious associatiolkeeCorporation of Presiding Bishop v. Amos,
483 U.S. 327, 343 (1987) (Brennan, J., concurring).

Nonetheless, the Supreme Court “has long recognideat the
government may (and sometimes must) accommodate religiactices and that it may
do so without violating the Establishment Clausddbbbie v. Unemployment App.
Comm'n, 480 U.S. 136, 144-45 (1987) (footnote omittedhug, religious associations
must have the “power to decide for themselves, fi@® state interference, matters of
church government as well as those of faith andrinec” Kedroff v. St. Nicholas
Cathedral,344 U.S. 94, 116 (1952). “Ecclesiastical decisiare generally inviolate,”
Rayburn, 772 F.2d at 1167, and “civil courts are bound doept the decisions of the
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highest judicatories of a religious organization haérarchical polity on matters of
discipline, faith, internal organization, or eccasical rule, custom, or law.’Serbian
Eastern Orthodox Diocese v. Milivojevickl26 U.S. 696, 713 (1976). Further, “the
right to choose ministers without government restms underlies the well being of
religious community, for perpetuation of a churawéstence may depend upon those
whom it selects to preach its values, teach itssages and interpret its doctrines both to
its own membership and to the world at largR&ayburn, 772 F.2d at 1167-68 (citation
omitted); see Pritzlaff, —~ Wis.2d at __, 533 N.W.2d at 790 (concludingstF
Amendment prevents courts from determining whatesakne competent to serve as
priest because such determinations “would requoairf] interpretation[s] of church
canons and internal church policies and practidsThus, we conclude that the State,
and therefore, the Department, is prevented froforeing the state's employment
discrimination laws against religious associatiwhen the employment position at issue
serves a “ministerial” or “ecclesiastical”’ functioBeeRayburn, 772 F.2d at 1165 (state
scrutiny of church's denial of pastoral positiormtoman would violate Free Exercise
Clause); McClure v. Salvation Army,460 F.2d 553, 560-61 (5th Cir. 1972)
(enforcement of federal Title VII provisions to employmegiationship between church
and minister would violate Free Exercise Clause).

The question confronting us thus becomes whether deminary's
Director of Field Placement position serves a “starial” or “ecclesiastical” function.
This presents a question of law that we revisvnovo SeeEqual Employment
Opportunity Comm'n v. Southwestern Baptist Theologii Seminary,651 F.2d 277,
283 (5th Cir. 1981)ert. denied456 U.S. 905 (1982).

Secular courts tread upon dangerous waters when answesiogiestion
because it may result “in considerable ongoing gowent entanglement in religious
affairs.” Corporation of Presiding Bishop483 U.S. at 343 (Brennan, J., concurring).
Consequently, a state agency or court confrontirgyissue must immediately resolve
the question before further investigating or rewethe employment discrimination
complaint. Answering this fundamental questiostfwill prevent invasive or ongoing
governmental entanglement with the religious as$ioti's internal affairsSeeYoung,

21 F.3d at 186 (forbidding such invasive court ingu If the agency or court concludes

€ ) # *// < 6 5B*5.58.B*64- <6 =/*=.8E4'-.B6 +!
0 2% G +
* -6- < 6 /54* [5/855* =54 <6 /l4* [I="
-,E+ 112 1
1 0 1 2 7 2 %+

8-/8



( )* *+7'

that the position is “ministerial” or “ecclesiagti¢ further enforcement of the WFEA
against the religious association is constitutignatecluded, and the complaint should
be dismissed.

This procedure does not eliminate all problemsyewer. For example,
“[w]hile a church may regard the conduct of cerfainctions as integral to its mission, a
court may disagree.'Corporation of Presiding Bishop483 U.S. at 343 (Brennan, J.,
concurring). Accordingly, as one commentator hagested, a court making “the key
“determination [of] whether an activity is religeor secular' must give considerable, if
not decisive, weight to the religion's own visioh the distinction.” SEPHEN L.
CARTER, THE CULTURE OF DISBELIEF. HOW AMERICAN LAW AND POLITICS TRIVIALIZE
RELIGIOUS DEVOTION 142-43 (Anchor Books ed., 1994) (citation omittEd)
Nonetheless, a religious association's designatibran employment position as
“ministerial” does not necessarily “control [itsktea-religious legal status.”Equal
Employment Opportunity Comm'rg51 F.2d at 283.

We are persuaded that the following test presenteful guide for courts
to follow when confronted with the question of wimt an employment position is
“ministerial” or “ecclesiastical”: “"As a generalle, if the employee's primary duties
consist of teaching, spreading the faith, churchegmance, supervision of a religious
order, or supervision or participation in religiaitsal and worship, he or she should be
considered [“ministerial” or “ecclesiastical’].”"Rayburn, 772 F.2d at 1169 (quoting
Bagni, supra at 1545) (bracketed materials added). While thst is not meant to
provide the exclusive definition of “ministerial't decclesiastical” functions, it should
provide a basic framework for reviewing agenciesaurts to follow when addressing
the prima facia question of whether a position is entitled to ¢itusonal protection
from state interference. We next address wheheefacts presented in the case at bar
accord the seminary constitutional protection ftbexmandates of the WFEA.

IV. APPLICATION
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Jocz argues that the Commission erred when itladed that her
position as Director of Field Placement at the samy was “ministerial,” thereby
precluding the State from enforcing the WFEA's-digcrimination laws. The parties'
briefs on appeal suggest conflicting standardsewiew that this court is obligated to
follow under our Chapter 227 review. Hence, wet fiesolve this conflict.

As stated above, the question of whether a pasifd‘ministerial” or
“ecclesiastical”’ is a question of law because gurees a reviewing agency or court to
apply facts to a constitutional standar8eeTown of East Troy v. Town & Country
Waste Serv. Inc.159 Wis.2d 694, 704, 465 N.W.2d 510, 515 (Ct. Alg90). Thus,
we review this determinatiorde nove pursuant to §227.57(5),T&rs. The
determination of historical facts that are appledhis standard, however, presents an
issue of fact. Consequently, 8§ 227.57(6n1S., prohibits this court from “substitut[ing
our] judgment for that of the agency as to the We@ the evidence on any disputed
finding of fact.*® This “court shall, however, set aside agencyaatr remand the case
to the agency if it finds that the agency's action dependsyoiinaling of fact that is not
supported by substantial evidence in the recoi®éction 227.57(6), 1@Ts. Further,
determining issues of witness credibility is left solelyii® agency as finder of fackee
§ 227.57(6), BATS.

The Commission, via the administrative law judgencluded that the
Director of Field Education position at the senmynénvolved ... a matter of church
administration and ecclesiastical cognizance,”iorthe terminology of this opinion,
served a “ministerial” or “ecclesiastical” functionin support of this conclusion, the
Commission made the following factual determination
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“Sacred Heart School of Theology, an integral orgdnthe Roman
Catholic Church, is wholly sectarian in purposé offers
no secular education. Almost of all [sic] its miag and
education is for the final professional educatibmpest-
candidates in preparation for the Roman Catholic
sacrament of Holy Orders, with the remainder for la
ministries.”

“The Seminary's faculty provides the Church's tfahation process for
priests, including the academic, spiritual, andtqras
spheres. The Seminary's faculty members, inclutheg
Director of Field Education, are intermediarieswessn
the Roman Catholic Church and its future priestthe
faculty plays a vital role in propagating the Roman
Catholic faith.”

“The Field Education program at the Seminary iseasential, integral
component of the Church's formation of priests. islt
required and governed by Church norms involving
religious beliefs, church doctrines, and churchigmes.
The Church depends on the supervised ministry
experiences, theological reflection, and evaluatn
pastoral performance provided in this program &pgare
seminarians and judge their suitability for ordimat The
program is focused exclusively on priest-candidates

“The Director of Field Education runs the Field Edtion program. The
Director helps prepare, evaluate, and recommend for
ordination the Church's future priests accordin@lairch
norms. Through management oversight of and direct
participation in Field Education functions, the étor
uses professional and management judgment in aidiganc
the Church's objectives for priests-in-trainingsessing
their performance, and making recommendations and
voting on their future. The director is an intethaey
between the Church and its future priests. Thedbor
contributes significantly and directly to the Seamyis
religious and ecclesiastical purpose, and is impbttathe
religious and spiritual mission of the Church.”
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Reviewing the record, we can find no “historical” findioigfact made by
the Commission that “is not supported by substhatimence in the record.” Section
227.57(6), $ATS. The administrative law judge's memorandum decisixhaustively
details the functions and history of the DirectdérField Education position at the
seminary. These findings were made after a thagekearing on the jurisdictional
issue. Although Jocz now attacks the adminiseatawv judge's and Commission's
determinations of witness credibility supportinge thndings of fact, such credibility
determinations are beyond the purview of this costcordingly, we now apply the
Commission's findings of fact to the legal questadnwhether the Director of Field
Education served a “ministerial” or “ecclesiasticélinction. The evidence is
overwhelming that it does fill such a function.

Jocz's position implicated several of the primdmyies set forth in our
guideline: teaching, church governance (i.e., adhtnation) and supervision of a
religious order. As such, her position fell clgawithin the realm of serving a
“ministerial” or “ecclesiastical” function at theminary. Hence, once the Commission
made this determination, it was precluded from eanfig the WFEA mandates, and it
properly dismissed Jocz's complaint against thersagn

In sum, we conclude that the Department is n&geatcally deprived of
subject matter jurisdiction to review and investgeemployment discrimination
complaints filed against religious associations.this case, however, the Commission
correctly determined that the Director of Field d@lment served a “ministerial” or
“ecclesiastical” function at the seminary, and thepartment was constitutionally
precluded from enforcing the WFEA against the samin Accordingly, we can locate
no “ground|s] for setting aside, modifying, remarglior ordering agency action or
ancillary relief,” 8§ 227.57(2), ®71s., and the trial court order affirming the
Commission's decision is affirmed.

By the Court—Order affirmed.
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